line Co. . Inc. 
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. if there, is one, the infringement 
n will be no different : than .it is now, 
harm will accrue to the parties by 
erring consideration of the issue until 
le when its resolution is necessary to 
of the case. Moreover, deferral of the 
• a later time will delay final resolu- 
tive dispute only on the assumption 
Dims will decline to appeal, a district 
olding that the '502 patent 'is valid, 
•e no basis for making this assump- 
e believe prudence counsels in favor 
ning to consider a question whose 
on either will prove unnecessary to a 
sposition, "or, if necessary, will in- 
be before us £>gain, none the worse 
delay. 

VI. 

udgment of the district court will be 
r and the case remanded for further 
lings- in accordance with this opin- 
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Dauld, Senior District Judge, con- 
cur with the disposition of this case 
majority opinion, although I should 
en willing to affirm simpliciter and 
; the District Court's determination 
rucial issue of .validity vel non of the 
as well as with respect to the in- 
. issues of jurisdiction, entitlement to 
:e . of foreign filing, adequacy of 
ion and claim, and file- wrapper es- 

eve that the District Court in sub- 
id determine the issue of validity in 
ice with the criteria of Graham v. 
ere, 383 U.S. 1, 17, 148 USPQ 459, 
(1966), and that its references to 
m were merely a. rhetorical recital of 
istic aphorisms," a ceremonial 
tion in recognition and reflection of 
ence of language in opinions of this 
id the Supreme Court where the 
of synergism is used. 1 The maxim 



ida v. Ag Pro, Inc., 425 U.S. 273, 
!9 USPQ 449, 452-453 (1976); Ander- 
k Rock v. Pavement Salvage Co., 396 
.0-62, 163 USPQ 673, 674-675 (1969); 
>ducts Inc. v. Walter Kidde & Co., 462 

.1269-70, 174 USPQ 358, 361-362 (C. 
); Sims v. Mack Truck Corp., 608 F.2d 

203 USPQ 961, 963-967 (C/A. 3, 

inflicting authorities are listed in note 
majority opinion. See also Kathleen 
nton, "Combination Patents and 
" 37 Washington & Lee L. Rev. 1206 " 



>rnans 8:28. 



utile- per inutile non-vjtialtur might ap- 
propriately be applied here. . 

, Court where the verbiage of synergism is 
used. ' The maxim utile per inutile non 
vitiatur might appropriately be applied here. 

Moreover, I should have been content to 
continue the present ambiguous stance with 
respect to synergism described in note 17 of 
the majority opinion, rather than to stand 
up and be counted in the current synergism 
controversy. 2 

Perhaps the word synergism should be 
discarded (except for its original meaning 
with respect to the interaction of chemicals 
or drugs, and for its use as a fashionable fad 
in television commercials, and for its 
theological and scriptural overtones). 3 But 
abandoning the verbal trappings and 
''rhetoric of synergism" must not cause 
courts to overlook the importance of the re- 
quirement of novelty and invention, long 
required, by the patent statutes and the 
Constitution. 

As pointed out in John Deere itself, 
Congress may not "enlarge the patent 
monopoly without regard to the innovation-, 
advancement or social benefit gained 
thereby. : Moreover, Congress ' may not 
authorize the issuance of patents whose 
effects are to remove existent knowledge 
- from the public domain, or to restrict free 
access to materials already available. In- 
novation, advancement, and things which 
add to the sum of useful knowledge are in- 
herent requisites in a patent system which 
by constitutional command must 'promote 
the Progress of * * * useful Arts.' This is 
the standard expressed in the Constitution 
and it may not be ignored. " 383 U.S. at 6, 
148 USPQ at 462. 

Similarly, this Court has said: "Thus, the 
courts, in determining obviousness in a com- 
bination patent, must undertake the tripar- 
tite Graham inquiry without losing sight of 
the necessity to determine whether the 
device performs its function in an innovative 
fashion." 608 F.2d at 91, 203 USPQ at 
965-966.. 

It must never be forgotten that the power 
given, to Congress by Art. I, sec. 8, cl. 8 of- 
the Constitution' is "7b promote the Progress of 
Science . and useful Arts, by securing for 
limited Times to Authors and Inventors the 
exclusive. Right to their respective Writings 
and Discoveries.'" [Italics supplied] The 
primary policy of the patent laws is to 
promote invention for the benefit of the 
public. The private gaia enjoyed by the 
patentee is secondary; the "exclusive Right" 



conferred by the patent monopoly is merely 
the means of accomplishing the intended 
result of advancing the growth of science by 
adding to the sum of human knowledge. A 
patent cannot be sustained which would 
withdraw or subtract from what is already 
known and practiced. Borden Co. v. Clear- 
field Cheese Co., 244 F.Supp. 366, 368, 146 
USPQ 660, 661 (W.D. Pa. 1965). To fence 
in by a newly created monopoly elements 
previously available to the public (by 
aggregating them in a combination patent 
without any inventive innovation) would be 
contrary to public policy and fundamental 
principles of patent law. 

To emphasize the importance of these 
constitutional aspects of our patent system, 
whether or not they are' clothed in "the 
rhetoric of synergism," it seemed proper to 
dwell upon them specifically in this con- 
curring opinion when joining in the judg- 
ment of the Court. 
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PATENTS 

1. Amendments to patent application — 
New matter (§13.5) 

Claims — Specification must support 
(§20.85) 

35 U.S.C. 132 prohibits introduction of 
new matter into disclosure of application ; 35 
U.S.C. 112, first paragraph, requires that 
claim language be supported in specifica- 
tion. 

2. Amendments to patent application — 
New matter (§13.5) 

Claims — Broad or narrow — In 
general (§20.201) 

Specification — Claims as disclosure 
(§62.3) 

Broadening claim does not add new 
matter to disclosure; disclosure is that 
which is taught, not that which is claimed; 
original claim is part of disclosure at time of 
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' subrfii'tV^ ? U PP°" ^ disclosure for /ater 
menTnf%c C /f ,ms d ° es no ' warrant crnploy- 
of I*. 35 U.S.C. 132 as basis for rejection 
° f iater suhmitted claims on ground that 
latter are adding new matter to original 
claim portion of disclosure; to do so would 
gender Section 132 redundant in light of 
Section 1 J 2, first paragraph; applicant is en- 
titled to claims as broad as prior art and his 
disclosure will allow. 

3. Amendments to patent application — 
New matter (§13.5) 

C ^§™0 85) Spec ' ficat ' on must su PPort 

Pleading and practice in Patent Office 
— Rejections (§54.7) 

Proper basis for rejection of claim amend- 
ed to recite elements thought to be without 
support in original disclosure is 35 V S C 
U2, first paragraph, not Section 132; latter 
section prohibits addition of new matter to 
original disclosure; it is properly employed as 
basis for objection to amendments to 
abstract, specifications, or drawings attemp- 
ting to add new disclosures to that originally 
• presented; past opinions of Court of 
Customs and Patent Appeals, in cases in 
which Section 132 claim rejection was 
reviewed on Section 1 12 analysis, should not 
in future be viewed as having approved 
employment of Section 132 as basis for 
claim rejection; amended claims involved in 
those cases should have been rejected under 
Section 112, first paragraph; claim rejec- 
tions in those cases could then have been ex- 
plicitly affirmed or reversed on direct 
applications of Section 112, rather than on 
Section 112 analyses applied to Section 132 
rejections; similarly, rejections of claims for 
lack- of support when required in reissue 
applications should be made under Section 
.1 12, first paragraph, rather than under new 
matter prohibition of 35 U.S.C. 251; accor- 
dingly, such cases are overruled insofar as 
tney approved rejection of claims under Sec- 
tion 132. 



5. Pleading and practice in Patent Offio 
— In general (§54.1) Ce 

Specification - Sufficiency of dis- 
closure (§62.7) 

35 U.S.C. 1 12 requires disclosure of only 
one mode of practicing invention; insistence 
upon boilerplate recitation in specification 
tnat specific embodiment shown was nor 
meant to limit breadth of claims, or that ex 
ample given was only one of several methods 
that could be employed, is exaltation of form 
over substance. 



4. Claims — Broad or narrow In 

general (§20.201) 

Reissue — In general (§58.1) 

Fact that claim may be broader than 
specific embodiment disclosed in specifica- 
tion is in itself of no moment; statutory 
provision for broadened claims in reissue 
applications is intended to meet precisely 
situation in which patentee has claimed less 
than he had right to claim. ~ 



r Appeal from Patent and Trademark Of- 
fice Board of Appeals, 

Application for reissue of patent of Max 
Utto Henri Rasmussen, Serial No. 884 775 

5 on^' ?' ]9 l 8 \ f ° r reissue of Pate ™ No! 
3,963,5,49, issued June 15, 1976. From deci- 
sion affirming rejection of claim 6, applicant 
appeals. Reversed; Nies, J., dissenting. 

George Vande Sande, Washington D C 
for appellant. * 

Joseph F. Nakamura (Robert D. Edmonds 
of counsel) for Patent and Trademark Of- 

Before , Mar key Chief Judge, and Rich, 
. Baldwin, Miller, and Nies, Associate 
Judges. 

Markey, Chief Judge. 

The decision of the Patent and 
Trademark Office Board of Appeals (board) 

r e rejection of claim 6 under 35 

uou \5l is reversed. 

Background 
Appealed claim 6 is contained in reissue 
fg^? a ^ n S ' N ' 884 > 775 ^ed March 8, 
1^78. Original claim 6 in the reissue 
application was directed to a method of 

mpm? /"J?" 5 a thermaJ ins ^ating 
member. 2 Rasmussen described in his 
specification the steps of applying adhesive 
to one side of a tubular plastic film, winding 
the him around two spaced drums, and, 
when the desired number of layers have 
been wound, cutting the film layers 



\ o^o a ? pJic ^° n Seeks reissue of U.S. Patent 
3,963,549, issued June 15, 1976. 

2 6. A method of manufacturing a thermal in- 
flating member from a thin film of plastic 
material and comprising a pair of spaced op- 
posing generally parallel sidewalls which are 
bridged by a plurality of spaced transverse walls 
comprising the steps of: 



transversely to the din 
When the film units are 
tended, a plastic lamin 
forms shown below resul 




Viewing the particular . 
ing the layers of tubuiar fi, 
Rasmussen later amende 
alia, by substituting "adhe 
for language specifying us- 



winding a continuous lengi 
the plastic material in its fl; 
generally cylindrical me; 
cumference corresponds to t. 
the insulating member, 

applying to the flattened ii 
fieswe of predetermined width 
stantially to the width of sak 
walls and thus to the desire, 
the sidewalls, said applicant 
curring prior to the contactii 
tube during the winding stej 
the tube already wound on 
member so that successive 
tubular member on said cy 
adhere to each other along t, 
width of adhesive applicatior 
terminating the winding of th 
the cylindrical member when 
number of layers of the plast 
wound thereon correspondin 
length of the thermaJ insulati 
and cutting the superimpas 
successively adhering layers o; 
in a direction transverse to 
direction of the tube, 

said assemblage when 
straightened and then extend< 
transverse to the longitudinal 
tube so as to expand the su< 
tubes forming 'said thermal insi 
[Emphasis added.] 

1 Amended claim 6 reads a.* 
6. A method of manufacturing 
suiating member from a thin i 
and comprising a pair of sp 
generally parallel sidewalls whi 
by a plurality of spaced transvc 
prising the steps of: 

winding a continuous length of; 
the material in its flattened 
generally cylindrical mem be 
cumference corresponds to the d 
the insulating member, each sue- 
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nd practice in Patent Office 
leral (§54.1) ce 

§6277) Sufficienc y * dis- 

'2 ret,uires disclosure of only 
actlc,n S invention; insistence 
te recitation in specification 

Sr ( nt , Sh0Vvn * as "or 
"eadth of dams, or that e.x- 

s onjy one of several methods 
"P'oyed, is exaltation of form 



Patent and Trademark Of- 
ppeals. 

3r reissu e of patent of Max 
mussen, Serial No. 884 775 
W for reissue of Patent No.' 
J June 15, 1976. From deci- 
sion of claim 6, applicant 
:c f; Nies, J., dissenting. 

Sande, Washington, D.C., 

.wa (Robert D. Edmonds, 
Patent and Trademark Of- 

Icr, and Nies, Associate 

Judge. ■ ■ - 

n B°^ th , e Patent and 
; ° oard ° f Appeals (board) 
ction of claim 6 under 35 
sed. 

background 

« 6 «i S 77 0 c nt ?! ned in reissue 
f 4,775 fiJed March 8, 

cJaim 6 in the reissue 

Erected to a method of 

a thermal insulating 

««n described in hi? 

-eps of appjying adhesive 

uiar plastic film, winding 

wo spaced drums, and 

number of layers have 

ttmg the film layers 



seeks reissue of U.S. Patent 
e 15, 1976. 

lanufacturing a thermal in- 
■?m a thin fiirn of plastic 
rising a pair of spaced op- 
irallc! sidewaJJs which are 
■y of spaced transverse walls 
s of: 
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Viewing the particular method of adher- 
ing the layers of tubular film as immateria 
Rasmussen later amended. claim 6, inter 
aha by substituting "adheringly applying 
'«■ 'anguage specifying use ofadhSET? 



curr ne Drior tn t h < HF ' Jcar on <" adhesive oc- 

directforcnhe ,ube VerSe '° * he '""P^nal 

(Emphases J ™' mSU,at,n S 
Amended claim 6 reads as follows 



Ihe examiner reiertw f u„ 

mm 



Issue 
Opinion 

bJ-lw° nfuSi0n ' S S enera£ ed when related 
559 F.2d 595, 606^&^£%9 <g£ 



'he W ' n m1S° IliT' n enSth °i a tube ,b ™ d <*' 
^nerallu r j • flattened state onto a 
generally cyhndrical member whose ri, 

«o the de,iredwW t ho? 

insulating member, each successive layer of 



mm 

ly to the desired width 7uMn%«? t * MaS - 

number of lavers nf »h! * i L P r f dete ™ned 
me thermal insulating member 5 

tub" so ' ?' he ,on g' tl ; d 'nal direction of the 



if 
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(ccTa ?SFf '^^uspg^sl 

V C A !974) > ,n re Smyth, 480 F 2d im 
1385, 178 USPQ279, 286 (CCPA 1973^ ' 
. Apparently reluctant to reverse on the 
sole ground that an improper statutory 

e „ " de " on the parties inherent in a 
return of the case for application of §112 
this court has reviewed §132 claim reiec 

ffi fouS ° f Whether 

c aim found support in the original dis- 

W, 202 USPQ 655, 662 (CCPA 1979)- r n 
re Barker, 559 F.2d 588, 593-94 194 USm 

R2d 657, 640, 188 USPQ 129, 131 (CCPA 

Jd^flt'h™?™" rejeCtions of c,ai ™ 
under §251 have been reviewed on the basis 

claim fa H na,yS,i ' th3t is ' on whether a 
claim found support m an original patent 
See j n re East, 495 F.2d 1361 Hfifi i«i 
USPQ 716, 719 (CCPA 1974) ' 1 

As is illustrated in the present case 
employment of §§132 and 112 as in 
^changeable leaoTto confusion o{ two d t 
■ net concepts: (1 ) the adding of new matter 
^disclosure; and (2) thl broadening of 

miftl^'T 5 , 3 Ciaim does not add new 
matter to the disclosure. Disclosure is that 
which ,s taught, not that which is da med ' 
An a P h cam is ; t]ed tQ da . ms ^ med 

as the pr.or art and his disclosure will allow. 
[3] The proper basis for rejection of a 

claim amended to recite elements though to 
rln T r Uppdrt in the «"-i8inaf di - 
not /n 7 th T, ef0 , re ' '' S §112 ' first Paragraph, 
Z n The ' atter Section ProhibitsVd,-: 

or, of new matter to the original disclosure 
It is properly employed as a basis for objec- 
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ion to amendments to the abstract 
specifications, or drawings attempting to 
add new disclosure to that originally 
presented. Past opinions of this court n 
cases in which a §132 claim rejection was 

future be viewed as having approved the 

,2T™ of §I32 as a basis ^ c,aim re- 
jection. The amended claims involved in 

those cases should have been rejected under 
in L P ara S ra P h - The claim rejections 

v aTfirm 5 eS /° U,d the " have been «PJicit- 
'y affirmed or reversed on direct 
applications of §112, rather than on §112 
analyses applied to §132 rejections.' Accor- 
th™ .„ cases . are overruled insofar as 
they approved rejection of claims under 



' ' MPEP 706.03(o), 608.04.608.04(c), and 

S ' it J* ev ' d ? n ™SJ»PP°n in the dis- 
closure for later submitted claims dn« „„, 

tTonnM = m P'r* m of §132 as a b™ is t re jec 
ion of later submitted claims on the eroundTw 
he latter are adding new matter to ?he ortna 

Prag JpL redUndam " ght ° f « 512 ' R« 



Turning to the merits of this appeal, we 

,» i.T" 'I**' I § 1 32 C,aim re J' ectI °n before 
us as though it had been made under §112 

case on that basis in the interest of judicial 
economy. Were we to merely reverse there 
jection as having been made under an inap- 
propriate statutory provision, and sav no 
more, the PTQ would presumably emer a 

TTl U "u der §112 and thatVecisL 
would then be appealable to this court 

stenT" e l Clain ? 6 recites the ad "erihg 
stop as adhenngly applying" one layer of 
tube to an adjacent earlier layer 
Rasmussen 's specification describes mat 

b P ufaV£7 : fA)dheSiVeisa PP ,iedt0 ^ 
tubular foil 4 in a narrow or broader strip, 

possibly in two narrow strips. Accordingly 

he face of the tubular foil successively stfeks' 

o the winding lying on the drums!" The 

language of the specification thus describes 

disclosed in a specification is in itself of no 

Ee n ned H eed ' ^ P TOvisi °" 

a P d claims in reissue applications is 
mtended to meet precisely the situation in 
which a patentee has claimed "less" than he 
had a right to claim. 35 USC 251. 

In In re Smythe, 480 F 2d 1 376 1 184 1 7a 
USPQ 279, /85 (CCPA^nfc^rt 

A hypothetical situation may make our 
point dear. If the original specification of 



4 Similarly, rejections of claims for lack of sud- 

oe made under § J 12, first paragraph, rather than 
under the new matter prohibition of 35 USC 251 
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a patent application on the sc< 
justice ^disclosed only a 1-pound 
weight" as a courterbalance to det< 
the weight of a pound of flesh, we 
believe the applicant should be prei 
by the so-called "descriptic 
quirement" of the first paragraph o 
or the prohibition against new mz 
J 132, from later claiming the a 
balance as a "metal weight" or sin 
a 1-pound "weight" although 
"metal weight" and "weight" woi 
deed be progressively broader thar 
weight," including, even . such a 
disclosed, but obviously art-reco 
equivalent, "weight" as. a pot 
feathers. The broader ciaim Iai 
would be permitted because the des 
of the use and function of the lead weig 
scale counterbalance in the whole dx 
would immediately convey to any 
skilled in the scale art the knowled 
the applicant invented a scale wi 
. pound counterbalance weight, res 
of its composition.! " ' '; 

[5] Similarly, one skilled in the a 
read Rasmussen 's specification woi 
derstand that it is unimportant h, 
layers are adhered, so long as th 
adhered. 7 Thus the phrase "adh 
applying" is supported -by the e* 
found in the specification;: ■ 

Conclusion 

The phrase "adheringly applying 1 
supported in the specification, 'rejec 
that claim under 35 USC 132 
paragraph, is reversed. -Rejection urn 
appropriate statutory provision, 3f 
II 2,. would have been inappropriate 

Reversed 



The koar d seemed to realize that 35 I 
requires disclosure of only one mode of pr 
tne invention, but nevertheless insisted 
boilerplate recitation in the specification 
specific embodiment shown was not rr 
limit the breadth of the claims, or that th 

ST" Was , oni y one of sever al ^ethoc 
could be employed. Such insistence is ha 
aitation of form over substance. 
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to amendments to the abstract, 
tfications, or drawings attempting' to 

new disclosure to that originally 
;nted. Past opinions of this court, in 
i in which a §132 claim rejection was 
wed on a §112 analysis, should not in 
•e be viewed as having approved the 
loyment of §132 as a basis for claim re- 
in. The amended claims involved in 
t cases should have been rejected under 
, first paragraph. The claim rejections 
ose cases could then have been explicit- 
iffirmed or reversed on direct 
ications of §112, rather than on §112 
/ses applied to §132 rejections." Accor- 
y, such cases are overruled insofar as 

approved rejection of claims under 

irning to the merits of this appeal, we 
tgain treat a §132 claim rejection before 
though it had been made under §112, 
paragraph. We proceed to decide the 
on that basis in the interest of judicial 
;>my. Were we to merely reverse the re- 
>n as having been made under an inap- 
•iate statutory provision, and say no 
, the PTO would presumably enter a 
;ion under §112 and that decision 
d then be appealable to this court, 
lended claim 6 recites the adhering 
as "adheringly applying" one layer of 
to an adjacent earlier layer, 
lussen's specification describes that 
is follows: " [Ajdhesive is applied to the 
ar foil 4 in a narrow or broader strip, 
:>ly in two narrow strips. Accordingly, 
ce of the tubular foil successively sticks 
s winding lying on the drums." The 
age of the specification thus describes 
nethod of "adheringly applying 1 ' one 
to the other. 

As above indicated, that a claim may 
oader than the specific embodiment 
sed in a specification is in itself of no 
int. Indeed, the statutory provision for 
ened claims in reissue applications is 
led to meet precisely the situation in 
. a patentee has claimed "less" than he 

right to claim. 35 USC 251. 
n re Smythe, 480 F.2d 1376, 1384, 178 
) 279, 285 (CCPA 1973), this court 

i hypothetical situation may make our 
it clear. If the original specification of 



nilarly, rejections of claims for lack of sup- 
hen required in reissue applications should 
le under §112, first paragraph, rather than 
:he new matter prohibition of 35 USC 25 1 . 



a patent application on the scales of 
justice disclosed only a 1 -pound "lead 
weight" as a courterbalance to determine 
the weight of a pound of flesh, we do not 
believe the applicant should be prevented, 
by the so-called "description re- 
quirement" of the first paragraph of § 1 12, 
or the prohibition against new matter of 
§132, from later claiming the counter- 
balance as a "metal weight" or simply as 
a 1-pound "weight 1 ' although both 
"metal weight" and "weight" would in- 
deed be progressively broader than "lead 
weight," including even such an un- 
disclosed, but obviously art-recognized 
equivalent, "weight" as a pound of 
feathers. The broader claim language 
would be permitted because the description 
of the use and function of the lead weight as a 
scale counterbalance in the whole disclosure 
would immediately convey to any person 
skilled in the scale art the knowledge that 
the applicant invented a scale • with a 1- 
pound counterbalance weight, regardless 
of its composition. 

[5] Similarly, one skilled in the art who 
read Rasmussen's specification would un- 
derstand that it is unimportant how the 
layers are adhered, so long as they are 
adhered. 7 Thus the phrase "adheringly 
applying" is supported by the example 
found in the specification: 

Conclusion 

The phrase "adheringly applying" being 
supported in the specification, rejection of 
that claim under 35 USC 132, first 
paragraph, is reversed. Rejection under the 
appropriate statutory provision, 35 USC 
112, would. have been inappropriate. 

Reversed 



7 The board seemed to realize that 35 USC 1 12 
requires disclosure of only one mode of practicing 
the invention, but nevertheless insisted upon a 
boilerplate recitation in the specification that the 
specific embodiment shown was not meant to 
limit the breadth of the claims, or that the exam- 
ple given was only one of several methods which 
could be employed. Such insistence is here an ex- 
altation of form over substance. 
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COPYRIGHTS 

1. Infringement — Tests of (§24.209) 

Test for determining whether copyright 
infringement has occurred is whether 
average lay observer would find substantial 
similarity in designs, recognizing copy as 
appropriation of copyrighted work; plaintiff 
in copyright infringement action can only 
prevail if overall aesthetic impressions 
created by designs are substantially same. 

2. Infringement — In general (§24.201) 

Matter copyrightable — In general 
(§24.301) 

In making determination of copyright in- 
fringement, it must be remembered that 
plaintiff's copyright does not protect idea of 
design, but only plaintiff's particular expres- 
sion of that idea; even if defendant has 
sedulously borrowed each of plaintiffs 
ideas, that alone is not violative of copyright 
statute. 

3. Infringement — In general (§24.201) 

That ideas contained in design were old 
hat and originality of design was minimal 
must also be weighed in considering claim of 
infringement because, where basic design is 
not original with plaintiff small variations 
by subsequent designers may protect them 
from charges of infringement. 

4. Infringement — Tests of (§24.209) 

Accused has not infringed plaintiff's 
copyrights where aesthetic appeals of par- 
ties' respective designs are not substantially 
same, and would not strike average lay 
observer as being substantially same. 

5. In general (§24.01) 

Notice of copyright (§24.35) 

Copyright infringement- action is govern- 
ed by Copyright Act of 1909 where designs 
in question were created and published 
prior to January 1, 1978, effective' date of 
Copyright Act of 1976; under old Act, 
statutory protection was obtained only by 
publication of work with notice of copyright 
required by what was formerly 17 U.S.C. 
10, in form required by former 17 U.S.C. 19; 
while under saving provision of former 17 



